














contaminated soil. Staff proposes mitigation measures requiring the preparation of a 
Soil Management Plan to establish proper procedures to be taken when contaminated 
soil is found and how to dispose of the contaminated soil properly (HAZ-1) and a 
Health and Safety Plan to establish provisions for personal protection and procedures if 
contaminated soil is encountered (HAZ-2). Staff concludes that with implementation of 
HAZ-1 and HAZ-2, impacts to the public or the environment due to contaminated 
soils, would be reduced to a less than significant level.  

Noise. While the City Municipal Code does not specify a threshold for construction 
noise level increases to be considered an impact, staff considers an increase of 10 dBA 
or more during the day to be an impact because it can trigger a community reaction 
and therefore warrants additional measures to address. Staff found that construction 
activities could elevate noise levels at businesses nearest the project site by 10 dBA or 
more. With implementation of staffôs proposed NOI-1 requiring a complaint and 
redress process be implemented, the projectôs construction noise impact would be less 
than significant. 

Staff calculated the projected operational noise levels at the nearby commercial building 
and residences and concluded that the increases in noise levels at those receptors due 
to project operation would be no more than 3 dBA. Staff also found that the projected 
noise levels both at the closes businesses and residences would be within the respective 
noise levels specified by the City Code for those uses, therefore, there would be no 
significant noise impact due to project operation.  

Sources of groundborne vibration associated with project operation would include the 
backup generators and rooftop equipment. These pieces of equipment would be well-
balanced, as they are designed to produce very low vibration levels throughout the life 
of a project. In most cases, even when there is an imbalance, they could contribute to 
ground vibration levels only in the vicinity of the equipment and would be dampened 
within a short distance. Furthermore, the backup generators would be equipped with 
specifications that ensure sufficient exhaust silencing to reduce vibration. Therefore, 
vibration impacts due to project operation would be less than significant. 

The project site is not in the vicinity of a private airport and it would not place sensitive 
land uses within an airport noise contour (the site is 13.4 miles from the Norman 
Y. Mineta San Jose International Airport). Thus, the project would not combine with 
the airport to expose people to excessive noise levels.   

Transportation. Project construction would not significantly obstruct any transit, 
roadway, bicycle, or pedestrian facilities in the area. Construction activities would occur 
mostly onsite and not in the public right-of-way, with the exceptions of a Class I 
Bikeway Trail extension connecting the existing trail Coyote Creek segment to the new 
Nortech Parkway extension; interconnection to water and transmission lines west of the 
project site; two independent natural gas pipelines (approximately 75 feet in length) at 
the southern border of the project; and several roadway improvements along Zanker 



Road. In addition, Nortech Parkway extension would be constructed east of Zanker 
Road to provide direct access to the site. Project construction would not otherwise 
temporarily or permanently alter any public roadways or intersections. Project operation 
would occur on-site. 

The project would not result in hazards to aircraft from either a geometric design 
feature, such as structure height, or incompatible uses, including land uses or thermal 
plumes. The project would not increase any other hazards. Emergency vehicle access 
would be provided by two driveways, one at the northern boundary of the site and the 
other at the southern boundary of the site. The project would not physically block any 
access roads or result in traffic congestion that could significantly compromise timely 
access to this facility or other facilities located within the project vicinity during 
construction and operation.  

Project-generated vehicle miles traveled (VMT) per employee would exceed the City’s 
industrial threshold of 14.37 VMT per employee. Staff proposes TRA-1, which requires 
the project owner to implement multi-modal infrastructure improvements, a parking 
reduction measure and Transportation Demand Management (TDM) measures, to 
reduce the project VMT to a less than significant level. Staff concludes that with 
implementation of TRA-1 to lower project generated VMT to a level below the city’s 
industrial VMT threshold, impacts to VMT would be reduced to a less than significant 
level. 

If applicable, describe any of the project’s areas of controversy known to the 
Lead Agency, including issues raised by agencies and the public. 
 
The CEC issued a Notice of Preparation on February 1, 2021, seeking input from 
responsible and trustee agencies and the public regarding the scope and context of 
environmental areas in the EIR. CEC staff also hosted a public scoping meeting 
on February 19, 2021, during which environmental areas with potential significant 
impacts were discussed and comments heard. The comment period began on February 
1, 2021 and ended on March 2, 2021. In total, five comment letters were received1. 
Issues of concern reflected in these letters and emails include, but are not limited to, 
the following:  

 Air Quality and Greenhouse Gas Emissions (GHG):  

o Because the project is located in the Alviso neighborhood2, a high cumulative 
exposure area identified through CalEPA’s CalEnviroScreen mapping tool, the Bay 
Area Air Quality Management District (BAAQMD) is concerned about the potential 
for any increase in emissions that could result from the project.  

o Highly recommend the CEC consider requiring the project applicant to use the 
cleanest available technologies and fuels possible during all phases of the project, 
including zero-emission sources for energy and backup generation as well as the 
lowest-Global Warming Potential refrigerants available for the cooling system  



o The GHG impact analysis should include an evaluation of the project’s consistency 
with the most recent draft of the AB 32 Scoping Plan by the California Air Resources 
Board and with the State's 2030, 2045, and 2050 climate goals.  

o The EIR should estimate and evaluate the potential health risk to existing and 
future sensitive populations within and near the project area from toxic air 
contaminants (TAC) and fine particulate matter (PM2.5) as a result of the project’s 
construction and operation.  

o The EIR should include various scenarios of backup power generation operations 
beyond routine testing and maintenance.  

o The EIR should evaluate all feasible measures, both onsite and offsite, to minimize 
air quality and GHG impacts.  

o The EIR should evaluate the Project’s consistency with the Air District’s 2017 Clean 
Air Plan (2017 CAP).  

o Please provide disclosure of communication between CEC and BAAQMD staff 
pertaining to the updates to the Air District’s CEQA Air Quality Thresholds and 
Guidelines and the approach for this project.  

o Please include cumulative and existing health risks, toxic air contaminants, 
PM2.5 levels, diesel particulate matter, including the most recent cancer 
rates, CalEnviroScreen results, and sensitive receptors in Alviso.   

o Disclose the DEIR’s methodology to address the 2108 Sierra Club v. County of 
Fresno, 6 Cal.5th 502 (Friant Ranch) for the health effects for criteria pollutants.   

o The DEIR must comply with the City of San Jose Municipal Codes, Envision San 
Jose 2040 General Plan pertaining to air quality and health risks, and 
the Alviso Master Plan.  

o Microsoft committed in January of 2020 to become a carbon negative company by 
2030 and by 2050 “remove from the environment all the carbon that Microsoft has 
emitted directly or through electricity use since the company was founded 
in 1975”3. The community and decision-makers in the City of San Jose must have 
full disclosure whether this commitment will follow through in Alviso, as well.  

 Alternatives:  

o The EIR should include a robust alternatives analysis, with consistent application 
of analytical standards and substantiation of claims.  

o Per §15126.6, the DEIR must include project alternatives governed by rule of 
reason which is rigorous to “foster meaningful public participation and informed 
decision making” and includes alternative locations to mitigate any potential 
significant impacts.  



 Biological Resources:  

o Existing conditions seem to consist of open land with ruderal grass and herbaceous 
vegetation. There are known western burrowing owl (Athene cunicularia, State 
Species of Special Concern) occurrences within 0.2 mile of the site, and the site 
could potentially contain western burrowing owl foraging and/or nesting 
habitat. Recommended mitigation measures include habitat assessment, 
burrowing owl surveys, burrowing owl avoidance, and compensatory 
mitigation. (Specific language for the measures were submitted with the comment, 
TN 236949).  

o Special-status avian species may be present within the Coyote Creek riparian area 
include tricolored blackbird (Agelaius tricolor, State Threatened), white-tailed kite 
(Elanus leucurus, State Fully Protected), and San Francisco common yellowthroat 
(Geothlypis trichas sinuosa, State Species of Special Concern). Recommended 
mitigation measures include nesting bird surveys and active nest 
buffers. (Specific language for the measures were submitted with the comment, 
TN 236949).  

o A wetland complex contiguous to tidal wetlands is located immediately north of 
the project site. Salt-marsh harvest mouse (SMHM; Reithrodontomys raviventris, 
State Endangered and Fully Protected, Federal Endangered) occurrences are 
located within 0.9 mile of this wetland complex, and these wetlands may also 
provide habitat for SMHM. If SMHM are present within these wetlands, they could 
potentially enter the project work area. As a Fully Protected Species (Fish and 
Game Code section 4700), SMHM may not be taken or possessed at any time and 
no licenses or permits may be issued for their take except for collecting 
these species for necessary scientific research. CDFW therefore recommends that 
the draft EIR include a complete habitat assessment for SMHM within the 
proposed project area and surrounding wetlands, and include appropriate and 
effective avoidance measures in the draft EIR if SMHM could be impacted by 
Project activities.   

o The analysis must disclose short-term, long-term, direct, indirect, and cumulative 
impacts of habitat loss and listed protected, and endemic species, both locally 
in Alviso and regionally per the City of San Jose, SCVHCP, State, and Federal 
regulations. For example, Alviso which is located adjacent to the San Francisco 
Bay Don Edwards Wildlife Refuge is a biological hotspot and one of the few 
remaining locations for burrowing owls, golden eagles nesting nearby to this 
project site which is recorded in the valley for the first time in 128 years, and 
the congdon tarplant  

o The analysis must disclose short-term, long-term, direct, indirect, and cumulative 
impacts of habitat loss and listed protected, and endemic species, both locally 
in Alviso and regionally per the City of San Jose, SCVHCP, State, and Federal 
regulations. For example, Alviso which is located adjacent to the San Francisco Bay 
Don Edwards Wildlife Refuge is a biological hotspot and one of the few remaining 



locations for burrowing owls, golden eagles nesting nearby to this project site 
which is recorded in the valley for the first time in 128 years, and 
the congdon tarplant (§15380, CA Migratory Bird Protection Act, The Bald 
and Golden Eagle Protection Act, CDFW code 1601-1603, 3503, 3503.5, 3513, 
3800).  

 General:   

o The DEIR must disclose all documents used for tiering and the nexus with this 
proposed Project §15150, 15151, 15152, 15153. Some examples include the City 
of San Jose’s DEIR (2017) 237 Industrial Center Project, City of San Jose’s General 
Plan, and the City of San Jose’s Alviso Master Plan.   

 Land Use  

o The DEIR should address SB 1000, consistency with the General Plan, and 
the Alviso Master Plan.  

 Transportation:  

o Alviso has significant traffic impacts on neighborhood streets from past, current, 
and future developments. The nearby highways 237 and 880 exacerbate local 
traffic impacts from passenger vehicles and truck traffic. The community requests 
both short- and long-term analysis with the most current traffic data from the City 
of San Jose, Valley Transportation Agency (VTA), Caltrans, and with real time 
field studies and effective mitigations and monitoring. (§15064, 15064.4)  

 Tribal Cultural Resources:  
o Ensure that the CEC complies with Assembly Bill 52 (includes tribal consultation 

requirements) in its review of the proposed project. 

In addition to the comments received during the NOP comment period, several comments 
were received during the development of the Draft EIR. Comments and 
concerns include: air quality and a request from the Santa Clara County Department of 
Parks and Recreation that the construction of the proposed Coyote Creek/Llagas Sub-
Regional Trail is included as part of the project. During the applicant’s consultation with 
the City of San Jose, it was determined that the proposed location of the Class 1 bike 
improvements along Zanker Road to the Nortech Parkway extension was the preferred 
route. 

Staff has reviewed and considered the comments received and address them as 
appropriate in the applicable section. 
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